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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Appellant, lorry Wayne Jenkins, was convicted on June 
l‘>. 1974 after a jury trial, on both counts of a two-count 
Indictment that charged him with forcibly breaking into a 
I nited States Rost Office with the intent to commit larceny 




o 

therein, in violation of Section 2115 of Title 18, United 
States Code,' and with the theft of United States Post Office 
property valued at over $100.00; in violation of Section 1707 
of Title IS, United States ('ode. 1 2 

On July l.i, 1074, Terry VVavne Jenkins was sentenced 
to a term of three years on each of the two counts, tlie 
sentences were to run concurrently. This appeal is from 
the judgment of conviction. 

Statement of Facts 

Sometime late in the evening of February 24. 1073 or 
early in the morning on February 23. 1073, the 1 nited 
States Post Office in North Tonawanda, New York was for¬ 
cibly entered by breaking a window in the rear of the build¬ 
ing (Tr. IS, 3f>). 

The broken window was discovered by parttime em¬ 
ployee. Kugene Moderacki, on Sunday, the 25th of February, 
1073 when he came to work at the Post Office (Tr. 18). 
Moderacki did not realize that a break in had, in fact, oc¬ 
curred, and simply cleaned up the broken glass and covered 
the open window (Tr. IS). 

The burglary was discovered by Superintendent Kdward 
Durkee the following Monday morning on the 2<>th day of 
February, 1!>73 when he reported for work (Tr. 28). He 
found that several fixed credit drawers, where postal 

1 Whoever forcibly breaks into or attempt* to break into anv po~t 
office, or any building used in whole or in part a> a [sad office, with 
intent to commit in such post office, or building or part thereof, so 
used, any larceny or other depredation, shall Is- lined not more than 
$1,000.00 or imprisoned not more than live years, or both. 

2 Whoever steals, purloins, or embezzles am pro|iertv used by the 
Postal Service, or appropriates any such property to his own or any 
other than its proper use. or conveys away any such property to the 
hindrance or detriment of the public service, shall be fined not more 
than $1,000.00 or imprisoned not more than three years, or both. 
amended Aug. 15J, lo?n. Pub.I,, bl-'t'.'i, tifilj) (1H). HI Stat. 778. 


/ 





stamps and supplies are k<*pt, were open and that tin* area 
around the drawers was in a general disarray (Tr. 28). 

Detective Janies Rizzo of the North Tonawanda Police 
Department came to the Post Oflice and conducted an inves¬ 
tigation that indicated that a burglary had occurred, witli 
the jM»int of entry being a rear window of the Post Office 
(Tr. 87). lie further determined that certain fixed credit 
drawers had been pried open (Tr. 37). 

Postal lns|M-ctor Peter Pomponio then arrived on the 
scene and conducted an audit of the various fixed credit 
drawers that revealed that approximately $1,005.00 in 
postal property was missing (Tr. 4b). 

Mary Diaz lived in an apartment house located directly 
across the street from the Post Office in North Tonawanda 
( App. 22a). ( All references will be to Apjiellee’.s appendix.) 
In the first week of February, 1073, she was visited by a 
former boyfriend of hers, Terry Wayne Jenkins (App. 
22a). Jenkins lived at her apartment during his stay in 
North Tonawanda (A*»p. 22a). 

On February 2f>, 1073 at approximately 10:00 P.M., 
Jenkins told Mary Diaz that lie was going to “rip-off the 
Post Office.” (App. 23a). lie then took a screwdriver from 
the kitchen drawer and left the apartment (App. 24a). 
Mary Diaz watched him leave the apartment house, cross 
the street and walk down an alley next to the Post Office 
(App. 30a, 37a). 

At approximately 11 :lf> P.M., Jenkins returned to Mary 
Diaz’ apartment lugging several large, brownish bags. 
Jenkins also had with him the screwdriver that lie had taken 
from the kitchen drawer, only now il was bent (App. 28a). 



The contents of the hags were emptied on Mary Diaz’ 
floor, revealing quantities of stamps, envelopes, and other 
postal supplies (App. 2(>a). 

Jenkins then told Mary Diaz never to say a word to any¬ 
one or he would “involve” her or “fix her.” (App. 27a). 

During the first week of March, Jenkins left the 

area, taking the postal property with him (App. 2!»a). 

Questions Presented 

1. Did the District Court err in denying the defendant 
the names of government witnesses prior to trial ? 

2. Did the District Court err in limiting the scope of 
cross examination of a government witness? 

ARGUMENT 
POINT I 

The District Court did not err in denying the de¬ 
fendant’s discovery request for the names of govern¬ 
ment witnesses. 

Soon atter the defendant was arraigned, informal dis¬ 
covery, as encouraged by the presiding U.S. Magistrate, 
began hetw«*en defense and the government. Defendant 
sought the names of the government witnesses and the gov¬ 
ernment declined to produce them (App. la-4a). 

I his request was renewed hy defendant in an oral motion 
in front of the Magistrate on May 7. 1074, at which time the 
request was denied (App. 5a-10a). 

The Magistrate referred the matter to District Court 
Judge John T. Curtin (App. 11a). Defendant then served 


lornml motion papers on the (Jovermnent again requesting 
the names of government witnesses (App. 12a, 13a). The 
government, by its response, again declined to produce the 
information sought (App. IGa-l!)a). In a meeting in the 
Judge’s chambers on June 3. 1!>73. Judge Curtin declined to 
order the government to produce the names of its witnesses 
and the case was set for trial. 

The defendant argues that the Court erred in refusing to 
order the government to give defendant the names of its 
witnesses. 

Application for discovery under Pule 10(b)* of Federal 
Hides of Criminal Procedures as liberally interpreted since 
the 1!>00 amendment, is a matter within the sound discretion 
<>f the trial judge, and will not lm distorted on apj>eal unless 
there is a clear abuse of discretion. I'nited Staten r. Bag- 
gett, 455 F.2d 470, 477 (5th Cir. 1!>73); I n,ted States r. 
An/Iersnn,4HI F.2d OKS, 0!»3 (4th Cir. H>73). 

I he denial ot defendant’s request for the names of gov¬ 
ernment witnesses, in non-capital cases, 4 is not an abuse of 

f J ‘I fK ’ n n,otl °" ' ,f H defendant the court niav order the attorney 
;. r the towrnnient to permit the defendant toinsiieet and copy or 
photograph books, papers, documents, tangible ohjclts. building^ or 

UHnaiy or <ontrol of the government, upon a showing of materialiti 

Kx XrK7l° f hi Y^ *"•' n'askonahli*. 

as provided , n aubdmsiun (a) ( 2 ). this rule does not author- 

term g,' ermo r 'l t°l r ?l x,rt *< ■''-'noramla. or other 

l !r , 'T nU ,nm|p by government agents i„ 

o ».th the investigation or prevention of the ease, or of statements 

(ottr ihr’ZTf\ 1 7 tn t 77 " r ''""I* 1 ""- k'o'emment witnesses 
A person charged with treason or other capital offense shall at 

SX «*"• Woe .... ol trial fehrahM 

... ,op / t, "‘ indictment and a list of the veniremen and of the 

,r “ i ^ 

I- f ia<i of abode of each venireman and witness. 



G 

tin; District Court’s discretion in interpreting 10(b). United 
States v. Baggett, supra; l nited States v. Anderson, supra; 
United States r. Wolfson, 413 F.2d S04. 808 ( 2<1 Cir. 1969).» 

Since tiie defendant had two opportunities to present his 
argument tor seeking the names of witnesses, he cannot say 
the court abused its discretion in denying him this relief. 


T he trial court may, in its discretion order the govern¬ 
ment to produce a list of witnesses under Rule 16(b). 
f nited States r. Jordan, 466 F.2d 99, 101 (4th Cir. 1972).* 
The proposed amendment to Rule 16 of the Federal Rules 
ot ( riminal I rocedure, will call for the (lovernn'ient to pro- 
• luce a list oi witnesses. 7 At the present time, however, the 


he following caw* from other circuits also hohl that denial of 
iianies of government witness is not an abuse of discretion. Unit*! 
Sla,fH v - »!», Ctrd Cir 1972); l ,nted States 


r. Vunder, 42.t F.2d 9<)4, !t|0 
Cans ter. H9 F.2d ! I. r >2, 5»54 n.l 
fIar(linger, 436 F.2d 98!), 936 
Class, 171 F.2d 832, 833 (9th 
F.2d • r »()!), 512 (loth Cir. 1970). 


(bth ( ir. l'o 0) ; (r titled States v. 
(7th Cir. 1 969 ) ; failed States v. 
(8th Cir. 1970); United States r. 
Cir. 196!)) anil .Vt/ip it. C.S., 122 


I he following comment by Harris SteinlsTg at the Judicial Con¬ 
ference of the Second Circuit in 1967, II F.R.I). 181 , r»lV highlight 
the central discovery problem. “And in the pnx,*« yoiihuild up a 
laxly ol case law which isn’t really useful, U-causc »[ judge in 
lain isian.i is going to feel differently' than a judge in \Vw J ( . rw . v 
, judges in the same district, who have had different lutiches 
prolwbly f.-el differently that day, and it ends up with a 
of case law, m which you can literally find a ease on either 
Jioint in criminal discovery." 

7 Fro,saxsl amendment to Federal Rules of Criminal ifrocedure 
16(a) (U (K). 1 non request of the defendant the goVnrnent 
Hhall furnish to the defendant a written list of the nat.es and 
addresses of all government witnesses which the attorney* for the 
government intends to call in the pre-entation of the case in ,hief 
together with anv record of prior felony conviction- of anv such wit- 

SrTare n, V ““ t know "ttormy for the government. 

.Man a request for diwovenr of the names and addn-sscs of witnesses 
has been made by a defendant, the government shall be alLvd 
to perpetuate the testimony of such witm •ssfs in accordance with 
the provisions of Rule 15. 


New Jersey, 
lutiches, will 
h(Vlge-|sxlge 
•r side of anv 


e 

a 


I 


interpretation of Rule 16 falls to the discretion of the trial 
,l " ni ° l 1,1 « not involve an .bn*, „f 


POINT II 

tirTh, r iSt : iCt F l ° Urt pr °P er,v exercised its discre- 
,o^^^ C ° Pe ° f CrOSS examinat * on of the 

During the 'toss examination of M«rv 

.- 'zi rr™, 

S '"- " ll„. witneaa s ,,r,„r marilal „„„» (App 

Ti e r.al <-o„r, intnrrnpM „,i, , in „ „ r .p.v.Uo ,i, / a „ 

zi'rczr —... L . ^ 

InJL'w^e!?" n ""' 1 " m ' lm< - " f .. . eoneern- 

. n ^ W, . tnPHhH pnor n.arna-es was not proper imneaeh 

r;,“.... . Z»i 

the reolmi'/'The u-itL?-"™’ “, tHp f,lrtll( - ,r .Ho it is on 
my client, and I have*/'TT Ml - H r< ’ *,** against 

are. One of the |>a ie » * ' nn,n< ‘ "iwt her motives 

receiving welfare ehe#.L-a> ‘i !, wn she was 

and against the law and’ she s£ V s "h ' J'S™* 1 
troddamn business." * 11 ls non '“ “f your 

gainst* man, {‘wmi'ld pl'rmit'^ 'it' bi./V?''* 

information and von thonirht d fhl * 

••ou d have had it beforehaml '"'l-rtant. we 

and- a, ' rn “ : ' P °" ,,,n,t - ' «-M ^r the witness 

and'le/ nl'^ot ask 1? U> int ^ rnin,i °n von want 
.33a). dictions to embarrass her (App. 
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The defendant now argues that the trial judge erred in 
restricting his cross examination on the alleged prior mis¬ 
conduct of the witness. 

The general rule in this Circuit has been that the trial 
judge has broad discretion in setting the limits of cross 
examination. United States r. DeMarco, 488 F.2d 828, 821 
n. 8 (2nd Cir. 1973), citing United States r. Kahn, 472 F.2d 
272, 281 (2nd Cir. 1973), cert, denied, 411 U.S. 982; Alford 
r. United States, 282 U.S. <187, 094 (1931)-. 

The trial judge must balance the dangers of admitting 
evidence of prior acts of misconduct not resulting in con¬ 
viction with its legitimate impeachment value. United 
States v. Dorfman, 470 F.2d 240, 248 (2nd Cir. 1973). Also 
see United States v. Kahn, supra, at 279-281; United States 
v. Howe, 300 F.2d 1, 15-10 (2nd Cir.), cert, denied, 385 U.S. 
901, and McCormick, C., Law of Evidence, Section 42 at 
Page 87. 

The Court decided that inquiries on cross examination 
into the witness's prior marriages would subject her to 
embarrassment and humiliation for actions not directly 
relevant to her veracity (App. 33a). This is precisely the 
exercise of discretion that a trial judge should make when 
confronted with these factors. Alford r. United States, 
supra, at 094; Lyda r. United States, 321 F.2d 788, 793 
(9th Cir. 1903). 

The court did, however, contrary to petitioner’s assertion 
at page 8 of his brief, allow defense counsel to cross ex¬ 
amine the witness as to the alleged welfare fraud: 

Q. Are you receiving public assistance for the two 
children now or the three children f 

A. Yes, sir. 

Q. Are you receiving it under the name of Pacheco? 

A. No, sir. 




A Yes ,m r|lc< * ivinR '* " n,i, ‘ r ,,lp name of Diaz? 

inXoEB he Sto * of FloW "“' .«» receiv- 

A. No, sir. 

Q- One for Pacheco? 

A. No. 

'i- And one for Diaz? 

i y £“" r “ " r ia ,h “' ri * h » 

Q. Did Terry ever, Koin^ back to the Florida ar 
raiiKement for just a little while, when you were down 
here with Terry, did he ever tell vou it is aiminst Dm 

foMhe Welfare 1*° ‘' l '"' ka " nd "'' ,wo different »»"„•» 

A. No, because 1 wasn’t tfettin,? two checks. 

'<• '; p "<‘ v er told you that though ? 

A. No. (App. 40a) 

Since the defendant w*t nllowetl „„ cross examination 
tn inquire into tlie nlleqed prior miscon.. „f 

not result,„ K conviction. I„. cannot now nrpie that the 

h “ ‘lineration in limiting tlie scot* of 
cross examination. 1 

!f this type of cross examination is allowed to impeach 

tse i?;, \ ,nq,, ; ry is lin,itwl to examination 

;• '* t, '“ Wltn '* 88 (,en,p « the misconduct, the questioner 
must accept the answer. United Slot,s r Sam-, 4‘) F •>,! 
725, 730 ,30,1 fir. !«,„ faded »„*, , 

J* «• ™> «•* (««. Cir. Wl). McCormick. C. /l 0 
At trfenee. Section 42. at pn K c «>. Time, defeudant'a in. 
nl ll ty to pursue tins inquiry, once hcRttn. was „f „,e 
JudKe “ decision but a function of tlie laws of evidence. 

Tlier,.fore, there was no abuse of discretion hv the trial 
jutltre restr, cling the scope of cross examination. 
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Conclusion 

It is respectfully submitted that for the foregoing rea¬ 
sons the judgment of conviction should he affirmed. 

Respectfully submitted, 

JOHN T. ELFVIN, 

United States Attorney, 

Western District of New York, 
Attorney for Appellee, 

502 U.S. Court House, 

Buffalo, New York 14202. 


James A. Fronk, 

Assistant United States Attorney, 
Of Counsel. 
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APPENDIX 

letter of April 30, 1974 Requesting Discovery 

THIELMAN &LALIME 

AtTOBNKYS ANO COUNSKLOBH AT LaW 
Suite 1710 

Liberty Hunk Building 
HufTalo, New York 14202 


(716) 853-4123 

April 30, 1974 

James Fronk 
Assistant IJ. S. Attorney 
U. S. Courthouse 
68 Court Street 
HufTalo, New York 14202 

Jfe: Terry Wain Jenkins— #74-105 CR. 

Dear Mr. Fronk: 

Pursuant to our meeting with S. Magistrate Edmund 
F. Maxwell concerning pre-trial discovery on the captioned 
case, I am requesting in letter form at this time the follow¬ 
ing items which ! deem necessary to prepare for a swift 
and equitable trial for the Defendant: 

1. All Brady Material: 

2. All scientific reports resulting from tests conducted by 
the l . S. Postal Authority, especially those dealing with 
fingerprints found at the scene of the alleged burglary, 
whether belonging to the Defendant or to other parties; 

3. Names of any and all witnesses who testified before the 
Lrand Jury which led to the Indictment of the cajs- 
tioned matter; 
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tetter of A pril 30,1974 Requesting Discovery. 

4. Any and all statements, whether exculpatory or in¬ 
criminating, that the U. S. Postal Authority, or any 
agency of the Government might have of the Defendant 
given by him before or after custodial detention; 

5. Copies of the Defendant’s criminal record which the 
Government has in its possession. 

Thanking you in advance for your anticipated coopera¬ 
tion in this matter, I remain 

Very truly yours, 

THTELMAN & LA Id M E 
James L. Lai.i me 
James L. Lalime 


JLL/mem 

#1844 

CC.: TJ. S. Magistrate Edmund F. Maxwell 
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Government’s Letter of Response of May 8,1974 

JAMES A. FRONK 

JAF:bp 

CR 74-1 Of. 

May 8, 1074 

James L. I^aiime, Esq. 

Suite 1710 

Liberty Rank Building 
Buffalo, New York 14202 

Re: l nited States of America vs. 

’Perry Wayne Jenkins 

Rear Mr. Ijalime: 

I he following will comprise the government’s answer to 
your pre-trial discovery request sent to us bv letter on April 
30. 1074. 

The government represents that it has no Brady material 
at the present time, but is ever mindful of its continuing 
obligation to produce such material and should such mater¬ 
ial become known, it will immediately forward it to you. 

I here were scientific tests conducted on various instru¬ 
ments and articles by the Fnited States Postal Service, but 
those tests have not yet come back from the postal lab. 
On May fi, 1074. I again inquired as to the results of these 
tests as to when they would be forthcoming and it was in¬ 
dicated to me that by the end of this week they should be in. 

I he government at this time declines to turn over the 
names of any witnesses who testified before the Grand 
Jury. 
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Government’s Letter of Response of May 8,1974. 

Other than the general synopsis explained in the following 
paragraph, the Government knows of no other statements 
made by defendant to Government agents relating to this 
offense. 

Certain oral statements were given by defendant Jenkins 
to agents of the United States government and a synopsis 
of these statements is enclosed with this letter. 

Also enclosed with this letter is a recent copy of fiefend- 
ant’s criminal record. 

If yon have any further discovery requests, do not 
hesitate to contact me. I believe Magistrate Maxwell in 
dicated in court the other day that it would be best to 
proceed by motion if any further discovery was desired. 

To reiterate, I have not yet received the scientific test 
results which we spoke about in court yesterday, but will 
forward them to you as soon as I receive the same. 

Very truly yours, 

JOHN T. ELEVEN 
United States Attorney 

Bv: JAMES A. FRONK 

Assistant United States Attorney 


ENC. 

cc: M. Maxwell 





Oovcmmetif’s Letter of Response of May S, 1974 . 

A SYNOPSIS OF CONVERSATIONS HAD BETWEEN 

TERTtA WAYNE JENKINS ANI) POSTAL INSPEC¬ 
TORS JOSEPH PARKINSON ANI) STEVE 
BOTTITA ON MARCH 20, 1!>74 

Defendant was arrested on the 2m11 of March, 1074 in 
Fort Uinderdale, Florida area. At the time of arrest, he 
was advised of his rights hy the ins|>eetor.s and he .signed 
a copy of these warnings and indicated that he waived them 
as they applied to him. A copy of this warning and waiver 
signed hy the defendant is enclosed. 

Have you ever been in New York State? A. Yes. 

Q. In Buffalo? A. Yes. 

In North Tonawanda ? A. Yes. 

0- Where did you stay? A. Across the street. 

With whom? A. I’ve been in Dallas, Texas and 
other places, but I've never ripped off a post office. 

Q. Who do you know in North Tonawanda? A. I’m 
not saving anything further. 

At some time during this conversation, the defendant in¬ 
dicated to the inspectors that he had been sniffing trans¬ 
mission fluid earlier in the day and that that gave him a 
good high. This is a general synopsis of the remarks made 
by the defendant to the Postal Inspectors on the day in 
question. 
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Transcript of Magistrate’s Decision on Discovery 

Buffalo, N. Y. May 7, 1974. 

Magistrate Maxwell 

Terry Wayne .Jenkins. 

CK-74-l<lf> 

Appearances: 

James Fronk, Fsq., Ass’t Fnited States Attorney, Ap¬ 
pearing on behalf of the (Jovernnient. 

James L. Laiinie. Fsq., Appearing on behalf of the De¬ 
fendant. 

The Court: Mr. I.alime, do you have anything else! 

Mr. Fronk: Your Honor, Mr. I.alime has requested, by 
letter received by us last week, for some .iiseoverv mater¬ 
ial. I have just discussed it with him and I will comply 
with the request and I will so advise him by letter. 

The Court: How about the fifth one 1 

Mr. Fronk: We decline that. 

I'he Court: \\ hat is that, the names of the (Jovernnient 

witnesses? 

Mr. Fronk: Yes. 

I he Court: Are you .sking for an adjournment until 
July 2nd so that you can require it under the new rules if 
they’re passed ? 

Mr. I.alime: If my client wasn’t in jail, vour honor, of 
course I’d do that. 

I he ( ourt: I know you wouldn't under anv circum¬ 
stances— 

Mr. Lalinic: The circumstances are in fact, that if there 
are no scientific reports or results from fingerprint exam¬ 
inations putting my client in the Fnited States Dost Office 
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1 ranscript of Magistrate’s Decision on Discovery. 

in North Tonawanda, and the statements given by wit¬ 
nesses before the (Irand Jury would add a problem‘of eo- 
eonspirators or co-defendants then I would make the motion 
to dismiss the indictment for want of proof. 

1 he Court: Well, if you’re going to make motions to 
dismiss of course, those motions would have to he brought 
lie fore Judge Curtin. 

Mr. Lalime: Yes, your honor. 

Mr. Fronk: If I might add. as Mr. Dalime easily knew, 
co-conspirators listed it would be a question of fact. 

I lie Court: \\ ell, are there scientific reports? 

Mr. Fronk: There are but I haven’t gotten them yet. 
I have instructed Mr. I^alime. 

I lie ( ourt: Do you have any idea when von’re going to 
get them ? 

Mr. h ronk: I’m told two already are in as of yesterday 
and the others I just haven’t received. I asked them to 
rush them that's all I can say. 

Mi. Dalinie; this is the question I would have on the 
insufficiency of the indictment, your honor. If there has 
been no scientific proof presented to the (irand Jury, just 
the statements of the witnesses, this is why I need" those 
witnesses. They're most important to my case. 

The Court: Well, 1 — 

Mr. Fronk: Again, since this is an indictment, isn’t it a 
question for motion or discovery? It’s a trial question. 

I lie ( ourt: Do you want to argue that motion for pro¬ 
duction ot the names of (Irand Jury witnesses at this par¬ 
ticular time, d.o you want to do it orally ! 

M:. I.alime: At this time in case law, your honor, it 
prohibits me from doing so. 

The Court: It doesn’t prohibit you from making the 
motions. 
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Transcript of Magistrate’s Decision on Discovery. 

Mr. Fronk: It prohibits him from making the motion, 
too, your honor, if it's not directed to discovery but dir¬ 
ected to the sufficiency of the indictment. 

The Court: Well, I’m just asking- Cm just talking about 
the question of discovery and the question of production of 
the names of the witnesses. 

Mr. Ijalime: Yes, your honor, I would like to go on rec¬ 
ord as making a motion orally for the production of the 
witnesses that the (io\ eminent has presented before the 
(Jrand Jury. 

The Court: Do you want to make any further argument 
relative to it ? 

Mr. Ijalime: No further argument, your honor. 

The Court: Mr. Fronk, do you want to say anything? 

Mr. Fronk: Well, we respectfully decline. 

The Court: I 'nless you’re so directed by the court. 

Mr. Fronk: Well, then we’d probably appeal. 

The Court: You don’t have a right to appeal on dis¬ 
covery proceedings. 

Mr. Fronk: Exactly. 

The Court: Your motion is denied. Mr. Ealime. I don’t 
feel that you have the legal basis at this particular time. 
T will he interested to see if this new rule of criminal pro¬ 
cedure does in fact go into effect on July 1st, requiring pro 
duction of witnesses. I'm hopeful that at that particular 
time Mr. Fronk might he willing to go along with it. 

Mr. Fronk: You can’t tell, your honor. 

Mr. Ealime: As soon as we do get the scientific results, 
your honor, we will— 

The Court: Is it your intention, after you’ve looked at 
these reports which you get. to make a motion on that? 

Mr. Ealime; I will make a motion at that time, your 
honor. 
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7 ranscript of Magistrate's Decision on Discovery. 

1 In* ( onrt: \\ ell, that motion of' course would have to he 

directed to the Court and I'm just wondering if we should 
set a date for that motion rijrlit now because of the fact that 
this defendant is in eustodv. 

Mr. Fronk: Well, tin* .Indue mentioned yesterday at 
calendar that lie means to speak to you about a way of 
transmitting those motions upstairs in a hurry. 

The Court: Well. | know and I did talk to him about 
it and it would he my feelinjr at this particular moment to 
set this for motions on—I'd like to set it for the l.'lth very 
frankly. I hat would--hut you would have onlv two days 
in w hich to make your motions. 

Mr. F ronk: Well, it | respond to on ,\fp 

Kalime’s letter today and he receives it tomorrow to 

prepare— 

I he ( otirt: Well, his letter is disposed of as far as 
I tn concerned. You have indicated that you're troinir to 
" iv «* him everything except the list of witnesses and that 
motion has been determined. The only problem we’ve «ot 
is if you don't tret these reports within the next couple of 
days— 

Mr. Frank: liopcfulh I can clarify that hv this after¬ 
noon. I hav e a call waitimr 

I he Court: Alright. I'm jroinsr to send up a notice that 
this is on the calendar for Max 13th for any motions re 
speetinjr the merits of the indictment. 

Mr. Kalime: 'I’hank you, your honor. 

I he t on11: And or tor trial it those motions are re¬ 
solve.) at that particular time. Now what I'm asking you 
to do. Mr. Kalime, of course if you don't -ret this informa¬ 
tion upon which you can base your motion, please appear 
on May Kith, explain the situation to .Indue Curtin, explain 
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why we have set such an early date and if yon feel yon 
have to have an adjournment for the best interest of 
representing your client, ot course I'm assuming you’re uo- 
in^ to ask for it. 

Mr. Ijalime: Fine, your honor. Thank yon verv much. 


I, MAR\ C. UAFFEY, Clerical Assistant to Edmund F. 
Maxwell, United States Magistrate for the Western Dis¬ 
trict of New ^ ork, do hereby certify that the fore^oin^ 
transcript made by me is a full, true and correct record of 
the proceedings in the matter of United States of America 
v. I erry Wayne Jenkins, CR-1974-105, held before the said 
United States Magistrate on May 7, 1974. 

IN W ITNESS WHEREOF I have hereunto subscribed 
my name this 15th day of October 1974 

MARY C. LAFFEY 
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Memorandum from Magistrate to Judge Curtin 

V - HNITEI) STATES GOVERNMENT 


MEMORANDUM 


Date: May 7,1974 


To 

From 

Subject 


lion. John T. Curtin 

I nited States Magistrate 
IS. v. Terry Wayne Jenkins 
Cr-74-l()f) 


Assistant U. S. Attorney James Fronk 
Defense attorney—.James Lalirne 

I Ins defendant is in jail in default of $10,000 hail fie was 
„„ April 11174. (in May 7(1,, Mr. Ulim.- 
a, ! v r' "" l "” 1 ""'" iv " i (lisaovrry m, 

seientifie reports and names of witnesses. The (Jovern- 

a,l ;’i 8, t Hl that 8, ‘ i,,nt i fif ‘ r “I>'>rts were being prepared 
and would Im. furnished to defense counsel when received. 
Hie (.overnment declined to give defendant the names of 
witnesses and defendant’s motion to compel the (Jovern- 
n, ent to give the names of witnesses was denied. 

In view Of the fact that the defendant is in custody, the 
attorneys were advised that the case will he on judge 
< nrtin s calendar on May 13. 1974 for any motions relative 
to suppression, or dismissal. I would suggest that Mob 
W lute send to the attorneys notices for May 13th. 


E. F. MAX WEI J. 
Edmund F. Maxwku. 
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Defendant’s Motion for Discovery 

UNITED STATES DISTRICT COURT 

Western District of New York 

THE UNITED STATES OF AMERICA, 
vs. 

TERRY WAYNE JENKINS. 

CR-74-105. 


NOTICE OF MOTION. 

Sir: 

PLEASE TAKE NOTICE, that upon the annexed duly 
verified Affidavit of James L. Lalirne, and on all the pro¬ 
ceedings heretofore had herein, the undersigned will move 
this Court at the United State- Courthouse, on or l>eforc 
the 4th day of June, 1074, for an Order directing the 
(iovernment: 

1. To disclose any and all statements made by witnesses 
concerning the guilt or innocence of the Defendant, Terry 
Wayne Jenkins. 

2. Itemize and indicate with particulars wherein the 
(iovernment has recovered any and all evidence of every 
kind from the private premises of any of the aforesaid wit 
nesses. 

That if the Honorable Magistrate feels that disclosure 
of the (irand Jury content should not be made to this 





Defnvtant -s - Motion for Disnovcfy. 

Defendant's attorney, that an in-camera insertion ho made 
of thorn to determine the sufficiency for Indictment. 

And that all such information ho delivered to him suffi¬ 
ciently in advance of trial so that ho may appraise the 
same, so that lie may know in what regard to exercise Ids 
constitutional right to compulsory process to secure the 
attendance of witnesses, so that he may exercise his con 
stitutional right to the effective assistance of counsel by 
having his attorney in a fxwdtion to know what witnesses 
to summon am] what evideuce to subpoena, and for such 
other and further relief as to the Court may seen, .just and 
projM*r. —___ 

Dated: Buffalo, New York. May 24, 1974. 


Yours, etc., 


Til I ELMAN & LA LI ME, 

James L. Laume, Esq., Of Counsel, 
Attorneys for Deferulant, 

1710 Liberty Bank Building, 
Buffalo, New York 14202. 

To: 

John T. Elfvin, 

1 nited States Attorney, 

Att.: .lames Pronk, 
o()2 f'. S. ('ourthouse, 

Buffalo, New York 14202. 
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Affidavit of James L. Lalime 

UNITED STATES DISTRICT COURT 
Western District of New York 

THE UNITED STATES OF AMERICA, 

vs. 

TERRY WAYNE JENKINS. 


CR-74-105. 


State of New Y’ork, 
County of Erie, 
City of Buffalo. 


Lss.: 


JAMES li. LALIME, l>eing duly sworn, deposes and 
says: 

1. That deponent is the attorney for the above-named 
Defendant and makes this Affidavit in support of the motion 
herein. 

2. That, upon information and belief, from investiga¬ 
tion of said ease, it appears that the oral motion of dis¬ 
covery made for Brady and other data to he used against 
the Defendant in this Magistrate’s Court has produced 
absolutely nothing which could he used either by the Gov¬ 
ernment or by the defense in this case. 

3. There is no scientific evidence, fingerprints, tool test¬ 
ings or otherwise which indicate the guilt of the Defendant, 
Terry Wayne Jenkins. 




Afliilant of ,/rnurs f y . IjdJinu:. 


4. That statements given to the Government by wit¬ 
nesses might have been done through coercion or promises 
<m the part ot the law enforcement officers involved, or in 
the alternative, given as a vindicative motive because of 
the Defendant's dissertion of the witnesses in question. 

r ». That the Defendant Terry Wayne .Jenkins, maintains 
that he is innocent of any crime and that if a crime or 
crimes were in fact committed, it will be an essential part 

ol the defense -to prove ♦’at such crimes were committed 
ny others. 

. . that Government tiles reveal the 

n, ‘ ' . 0t,, ;‘ r ' S as ,,av,n K ,IW *» ">'> actual participants and 

m tors m the various crcumstances believed to provide « 
•asis tor this prosecution, it is an essential element of this 
" ""‘hint S defense that he have access to such information 
and lie allowed to prove it at trial. 

"• This motion is made in good faith and not for the 

P-rposes Ol delay or to engage in a fishing expedition. 

'he requested items are i„ possession of the Government 

f I n *" r .' 0t .xammed prior to trial other than hv order 

" n, “ »««t.-rmlity and necessity for the items 

aM ,M ‘ ,lu, her shown at the hearing on this 

" ,0,U,n u » M,n th <‘ hearing of other motions set and 
requested by the Defendant. 

s H i. n>an<lat.>r.v tl.nl nil awl, nation l„. ,|,. Uv . 

; ;.l , ... 'rial »„ 1,0 rnav ap- 

*• tlial la- may know ia win., roanial 
"**■« 'a oompulaarv procoas 
'.... «f ™.a: ,l„, !„• 



Affidatnt of James L. Lalime. 


his constitutional right to the effective assistance of coun¬ 
sel by having his attorney in a position to know what wit¬ 
nesses to summon and what evidence to subpoena, and so 
that the Defendant may have a fair trial. 

WHEREFORE, the Defendant Terry Wayne .Jenkins, 
asks that the Government l)e ordered to produce all of the 
information described herein, directly or by implication. 

s/ JAMES L. LALIME. 


(Sworn to May 24,1974.) 
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Government’s Response to Defendant’s 
Discovery Motion. 

UNITED STATES DISTRICT COURT 
Western* District of New York 


THE UNITED STATES OF AMERICA, 

Plaintiff, 

V8. 


TERRY WAYNE JENKINS, 


Defendant. 


CR 74-1 Of). 


GOVERNMENT’S RESPONSE TO PRE-TRIAL 
MOTIONS. 

1'lif i nited States of America by its attorney, John T. 
Elfvin, l nited States Attorney in and for the Western 
District of New Y ork, by James A. Fronk, Assistant United 
States Attorney, herein responds to certain pre-trial mo¬ 
tions made on behalf of the defendant. Terry Wavue 
Jenkins, as follows: 

1. That the defendant requests any and all statements 
made by Government witnesses concerning the guilt or 
innocence of the defendant. The Government declines to 
provide any statements made by its witnesses to the defense 
at this time. The statements of any and all Government 




Doverntfient s Response to Defendant's Discovery Motion. 

witnesses in this matter will lx* produced at the time of 
trial in accordance with Title IS. United StatesCode, Sec¬ 
tion 3500. 

The Government represents that it has no Brady mate¬ 
rial at the present time, or statements made by witnesses 
concerning the innocence of the defendant, Terry Wayne 
•Jenkins, but it is ever mindful of its continuing obligation 
t.o produce such material and should such material become 
known, it would immediately forward it to the defendant. 

“• Tliat die defendant requests that the Government 
itemize and indicate with particulars any and all evidence 
nl even kind which has been recovered from the private 
premises ol its witnesses. The Government at this time 
declines to provide any item# which might have been seized 
from the private promises of any of its witnesses. 

3 - T,iat tJ ie defendant has made a prior oral motion 
m front of the I nited States Magistrate, Edmund F. 
Maxwell, for disclosure of the Grand Jury minutes and the 
names of any and all witnesses who testified before said 
Grand Jury in relation to this matter. The Grand Jury 
proceedings resulting in the Indictment herein were trail- 
scrilied. The Government declines to provide the minutes 
of the Grand Jury proceedings to the defense at this time, 
(’it mg t. niter I States r. Youngblood, 370 F.2d 305 (2nd 
< ir. 1%7) : f tiifed Stair s r. Birrell, 270 FSuiin 70S (S J) 
N.Y. 1PG7). 
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Government’s Response to Defendant’s Discovery Motion. 

I he testimony of any and all witnesses who appeared 
before the (fraud Jury, in this matter, will be produced at 
the time of trial in accordance with Title 18, United States 
Code, Section 3500. 

Dated at HufTalo, New York, this 30th day of May, 1974. 

Respectfully submitted, 

JOHN T. ELFVTN, 

United States Attorney, 

Western District of New York, 

502 United States Court House, 
HufTalo, New York 14202. 

Hy: James A. Fronk, 

Assistant United States Attorney 

Ml 

I o: 

James L. Lalime, Esq., 
of Counsel, 

Attorney for Defendant, 

1710 Liberty Hank Huilding, 

HufTalo, New York 14202. 
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Transcript of Proceedings, June 18,1974. 

M. I,. Diaz. for Governinent. Direct. 

1^31 Transcript of Proceedings. 

Proceedings: 

•lune IS. 1!»74. 1 :38 p. m. 

Appearances: 

As before noted. 

(Defendant present.) 

(Jury present.) 

I he Court: All right. The jury is here and the de¬ 
fendant, Mr. f ronk ami Mr. Laiime. Vour next witness, 
please, Mr. Fronk. 

Mr. Fronk: The Government calls Mary Diaz. 


MAL’V L. DIAZ (fiS Oliver Street, North Tonawanda, 
New > ork), a witness railed hy and in behalf of the Govern¬ 
ment. having been first duly sworn, was examined and 
testified as follows: 


Direct Examination by Mr. Fronk: 

Mr. Fronk: Vour Honor, liefore I begin question¬ 
ing, the Government Exhibits S ami !) for identifica¬ 
tion, the diagram and stipulation I have moved into 
evidence. 

Mr. Lalime: No objection. 

The Court: No objection. They will he marked 
in evidence at the proper time. 

Mr. Fronk: Thank you. 

The Court: Why not proceed. 
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M. L. Diaz, for Government, Direct. 

[64] By Mr. Fronk: 

Q. Miss Diaz, where do you currently residet A. 68 
Oliver Street, North Tonawanda. 

(,?. Mow long have you lived there? A. A year and a 
half. 

1 he ( ourt: Miss Diaz, up a little further. Sit 
hack and he comfortable and speak up. 

By M r. Fronk: 

Q- When did you first take up residence at 68 Oliver? 
A. In Decemlier of '73. 

<,). And where did you reside before that? A. In 
Florida. 

0. And are you married. Miss Diaz? A. No, I am a 
widow. 

(}. Do you have any children? A. Three. 

(^. I see, and have you ever made the acquaintance of 
an individual named Terry Wayne Jenkins? A. Yes, sir. 

M- And where did you first meet this individual? A. 
In Florida. 

0- And approximately when would that be? A. Iu 
August of 1!>72. 

ib.)| (,). And can you describe the nature of your re¬ 

lationship with the defendant? Are you a friend of his? 
A. f dated him. 

Q- I see, and you indicate that you have known the 
defendant for how long? A. Aland two and a half years 
<}. The gentleman described as Terry Wayne Jenkins 

'at •' <MI <Ul speaking of. do you see this individual in 
court today? A. Yes, sir. 

'i- t an you point him out? A. Over here. 

Q. Would you descrilie the individual? At this table 
over here. A. lie has a brown shirt on. 
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M. L. Diaz, for Government, Direct. 

Q- the record reflect that the witness has identified 
the defendant. Did there come a time after you left Florida 
when you saw Jenkins again f A. Yes. 

Q. Can you tell us approximately when that was? A. 
In February of 1973. 

Q- And where would that have been? A. Up here in 
my apartment. 

(.). In North TonawandaT A. Wight. 

^[bbj (,}. And can you tell us the circumstances that 
caused you to see defendant again? A. He come to visit 
me. 

Q. I see, and during his visit to North Tonawanda, 
where did he stay ? A. At my apartment. 

<}. And where is that apartment located? What is the 
street address? A, 68 Oliver. 

( 2- iri what city or town is that in? A. North 

Tonawanda. 

0- Miss Diaz, I am going to show you Government Kx- 
hibit^K rn evidence and ask you if you can identify this? 
A. I hat is the post office. North Tonawanda Post Office 
across the street from my house. 

( i- You indicate that it is where? A. Across the 
street from my house. 

<^. I wonder if you could Is* kind enough to take a 
pointer and indicate approximately where your house 
would be then across the street from the post, office? A. 
Well, a little above this red dot here. About right here' 

Q. I see. I hank you. She indicated just above the 
red dot. 

Mr. J.alime: Thank you. 
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M. L. Diaz, for Government, Direct. 
f071 fiy Mr. Fronk: 

Q* Ami you stated tliat apartment would l>e on Oliver 
Street ? A. Yes, sir. 

0. And is it a correct statement that you .just pointed 
t° an area across the street from the post office? A. 
Yes, sir. 

1). Miss Diaz, I am going to show you Government 
Exhibit for identification, Numlier fi, and ask you if you 
can identify this photograph? A. It is n picture of the 
|H)st office across the street from mv house. 

Q" And are you indicating tliat this is a picture of the 
jKist office as it could be viewed directly across the street 
from your house? A. Yes, sir. 

0. Is this picture a fair ami accurate representation 
of the post office from your house? A. Yes, sir. 

Mr. 1 ronk. It it please the Court, I move 
Government Exhibit Numls-r fi for identification into 
evidence. 

Mr. Laiime: No objection. 

(Government Exhibits Numliered fi, X, 9. respect¬ 
ively, received in evidence.) 

1681 By Mr. Fronk: 

Q. Now, drawing your attention to this period in Febru¬ 
ary of 1973, sjH*cifically February the 24th. 1973, on a Sat¬ 
urday night, did Jenkins indicate anything to you that 
night that stands out in your mind? A. Yes. He told me 
he was going to rob the j>ost office. 

Q. Could you tell me specifically what he said to you 
as best you recall? A. He said. “I am going to rip off 
the j>ost office”. 
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M. L. Diaz, for Government, Direct. 

Q. And what, if anythin#, did you say to him? A. I 
told him not to do it, it was stupid, tin* FBI or some Gov¬ 
ernment a#ency would In* involved in it. 

Q- Ami "hat. if anythin#, did In* respond to you? A. 
r l hat North Tonawanda was rinkv dink. 

I s<*<*, and at what firm* did tin* defendant indicate 
this to yon? A. About f>:00 o’clock. 

*>?• All right, After defendant said this to you, did 
In* have occasion to say anythin# else to von about this, 
about his indication, robhin# the post office? Strike that. 
Von indicate approximately 9:00 o'clock defendant indi- 
-«ated to you that he was #oLu# to rob the post i>ffioe. Can 
you remember exactly what defendant did after that? A. 
He pot Ins clothes on and took a screwdriver and left mv 
apartment and went across the street to tin* post [fi9] 
office. 

Q. Fan you indicate how he was dressed? A. Fie had 
on a .jacket and #!oves, boots. 

And approximately what time would this have been 
that defendant left your apartment? A. About 10:00 
o'clock at night. 

Q. And do you indicate that h.* had somethin# with 
him? A. A screwdriver. 

Q. ( ould you descrilw* that screwdriver? A. It has 
a yellow handle and fairly Ion#. I say about twelve inches 
Ion#. 

( ). And where did defendant #<*t that screwdriver? A. 

T - rom my kitchen drawer. 

<). Miss Diaz, I show you what is marked Govern- 
tnent Exhibit Number 5 for identification and ask you if 
you can identify this? A. V,. s . ft looks like mv screw- 
driver. 
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M. L. Diaz, for (ioiernment, Direct. 

Q- ^ on arc indicating that it looks like a yellow handled 
screwdriver approximately twelve inches long tliat you 
have just testified about? A. Yes, sir. 

Q- After detendant left your apartment, I wonder if 
you can tell us at what time he returned? 

Mr. Laiime: I am going to object to leading the 
witness. If she knows the story, |7<)| let her tell the 
story, your Honor. 

The Court: Please do not lead, Mr. Fronk. 

Mv M r. Fronk: 

Q. What time did defendant leave vour apartment? 
A. 10:00 o’clock. 

<)■ And did he return that evening? A. Yes, sir. 
Approximately wliat time? A. About 11:15. 

(). And when lie returned, did lie have anything with 
him? A. ^ es. He had four brown bags. 

Q. Would you describe these brown bags, please? A. 
They had a draw string across the top and had clips on 
the end. 

M- Approximately how big, what size would the bags 
be? A. They were large. 

L>. I see, and did he have anything else with him? \ 
The 

screwdriver. 

(■J. fhe screwdriver you previously identified? A Yes 
sir. ’ ‘ ’ 

Q. Was there anything about this screwdriver tliat 
struck you when you saw it? A. It was lient and it wasn’t 
"hen he left the house. 

(,?. I show you Government Exhibit 5 for identifica¬ 
tion and |,1] ask you if you can identify that? A Yes 
sir. ’ ’ 
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M. L. Dine, for Government, Direct. 

Q- \ou say “yes, sir”. Is there anything about this 
screwdriver— A. It is ln>nt. 

Mr. I 4 ronk: V our Honor, at this tuna, Oovern- 
ment Exhibit 5 for identification, I move it into evi¬ 
dence. 

Mr. lialinu*: I have no objaction. 

Pha Court: No objaation. Mark"it in evidence, 
plaasa. 

(Hovernnient Exhibit Xumbar f> received in avi¬ 
danaa. ) 

By Mr. Fronk: 

Q. Miss Dmz, aftar defendant returned to your apart 
rnant. you indiaated approximately II :1, r », you indicated he 
had certain brown bags with him. What, if anything, did 
.•* do With these hags? A. lie emptied them on the 
Kitchen.—on the living room floor. 

And what did you observe when he emptied these 
tags? A. Stuff from the post office, post cards. 

<V- Now, could you tell us exactly what you saw, what 
yon 172] observed when these bags were emptied? A. 

I ost cards, letters, business size, latter size, sheets of 
stamps, rolls of stamps and some cards that had writing 
on them, some kind of receipts or something. 

<i- Now. after defendant emptied these on the floor, as 
you previously testified, what did he do! A lie sorted 

than, on the,—put some of them in a suitcase and sonic 
went in a duffel bag. 

And alter defendant sorted these items, did he sav 
anything to you? A. Yes. to never tell anylsidy. 

Q. < .mid you tell us. as best you rememlier, whatever 
defendant said to you after lie sorted this material? A. 
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M. L. Diaz, for Government, Direct. 


Ho tolil in** if [ fold anylmdv he would either involv* 1 mp or 
ho would fix m**. 

Q- 1 w °n<l‘*r if you could indicate, Miss Diaz, what, if 
anything, was done with flu* mail hags? A. They were 
put in some gar hag.' hags and garbage put on top and 
sot out to tlie curb for tin- garbage men. 

Q. Drawing your attention to Monday, the 2Gth of 
February, ]!)7d, was tin* defendant in your apartment that 
evening? A. No. lie went out. 

About what time did lie leave? A. hlarlv evening. 

(.}. Can you give me an approximation as to the time 
when h<* |Til| might have left? A. G:00, 7:00. 

Did tin* defendant tell you where he was going? A. 
Yes, sir. 

Q. \\her** did he say he was going? A. Joe and Ann’s 

Mar. 

I he Court: Can you keep your voice up, please. 

Miss Diaz. 

By M r. Crunk : 

< an you tell us where Joe and Ann’s Mur is located? 
A. On Manhattan Street in North Tonawanda. 

Q- When defendant left your apartment, did he have 
anything with him? A. lie to^k sonic rolls of stamps 
out of the suitcase with him. 

You are indicating a suitcase. Can you tell us what 
suitcase you are shaking of ? A. My suitcase. 

( «! And he took,—what exactly, Miss Diaz, did he take 
out of that suitcase? A. Molls of stamps. 

Mr. Lalime: I didn’t hear that resfionse. 

The Court: Molls of stamps. 
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M. L. Dias, for Government, Direct. 

Mr. Lalime: Before that, your Honor. Did she 
[74] sav it was her suitcase? I didn't hear that. 

The Witm ‘ss: Ves, sir. 

By Mr. Kronk: 

Q- f) iaz, drawing your attention bae.k to Saturday 

niprlit, the 124th of February, you indicated, I believe, on 
dim-t answer to mv testimony that the contents of the 
brown haffs were sorted and put into a suitcase and a 
duffel haft? A. Ves, sir. 

Q. Was that your suitcase they were put into? A. 
Yes, sir. 

(,>. And where was this suitcase then put? A. In a 
closet in the bedroom. 

1 > S( ''‘* Betting back to Monday evening, the defend- 
ant testified he told you he was leaving the house? A. 
Ves, sir. 

Q. Dili In* indicate where he was ffoinfr once ;ifrain? A. 
•Jim* and Ann’s Bar. 

(,}. And again, did he have anything with him? A. He 
took rolls of stamps with him. 

( <?* And can you tell us how you remember that? A. I 
seen him fro in the b<*droom and put them in his pants 
pocket. 

|7b] (). Did there come a time that same evening when 

Jenkins contacted von mrnin? A. Ves, sir. || ( * called me 
on the phone. 

(f. And what, if anything, did lie say to you? A. He 
told me to come pick him up. In* was drunk and In* wantmI 
to come home. 

< t >. Okay, and what did you do? \. | went down and 

walked home with him. 
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M. L. Diaz, for Government, Direct. 


(,). Now, do you know who the proprietors of Joe and 
Ann’s Tavern nrof A. Yes, sir. 

Q. Cnn you tell us who they are? A. Pete and Ann 
( 'oIh>. 

,,!m ‘ >o" over met those two individuals? A. Yes, 
sir. 

l i- N '""- '1'innir February of 1973. .lid you ever po to 
the Joe and Ann’s Tavern with the defendant? A. Yes, 

sir. 

Q. Can you ever remember any time you observed the 
defendant talking to either of the two proprietors or Isith 
of them? A. Yes, sir. 

When you picked up the defendant on the 2fith, as 
you previously testified to. where did you po. if anvwhere? 
A. Home. 


T)id there come a time in February of 1973 when the 
f7fi| defendant left Buffalo? A. Yes, sir. 


Q. Can you tell us. as l>est you recall, exactly when the 
defendant left, when that would have been? A. No. It 
was the first part of March. 


March, rather. A. 7.3. 


Q. And can >on tell us how he left? A. Bv (Jrevhound 

bus. 


Q. And how do you know this? A. Because niv cousin 
and I took him to the bus station. 

Q. Did he have anything with him when he left on the 
bus? A. Yes, two suitcases. 

<1 Do you know where defendant was poinp? A. Indi¬ 
anapolis. 

Q. And can you tell us ho’ -on know that ? A. Iboupht 
his ticket. 
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<■}. Have you ever seen the defendant since that date 
prior to in court today? A. No. 

Q. Mias Diaz, did von ever jjo to the postal authorities 
and report this or the police? A. No, sir. 

Q. Can you tell us why not? A. B(*cause I was seared. 
[771 Q. And you never voluntarily went to the postal 
authorities and reported this? A. No. 

Q. Hid there come a time when investigative officers 
approached you? A. Yes, sir. 

Q. Can you tell us when that was? A. This March. 

The Court: March? 

The Witness: Yes, sir. 

The Court: < )f what year? 

The Witness- ’74. 

By Mr. Fronk: 

Q. Now. Miss Diaz, after the fjostal insjsH'tors ap- 
proached you in March of this year, did you jpve them vari- 
ous statements and cooperate with them ? A. Yes. sir. 

I he Court: I think we have em-tiprli of that. Mr. 
Fronk, without j;oinjj into the statements. 

Mr. Fronk: .lust one second, your Honor. If the 
Court please, at this time I have no further questions. 
The ('ourt: M r. I .alirne, 

17KJ ( BOSS KNAMINATION l.y Mr. I.alirne: 

Q- 11 is Mrs. 1 )iaz. is that rijjlit ? A. Yes. sir. 

( i- What is the date of your marriage, Mrs. Diaz, and 
where were you married? A. I have lieen married twice. 
Which one are you referring to ? 

Q- I nm looking for,—well, Itoth of them. A. I was 
married in 1!M>4 to Louis Pacheco. 


4 
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(J. How do you s|x*ll (hat, pleasef A. I’-a-c-h-e-c o. 

Q. e-c-o? A. Yes. 

Q. And where were you married? A. In Kolkston, 
Ceorgia. 

Do you know the spelling of that! A. F-o-l-k-s-t-o-n. 
Do you recall who that was byf A. It was l>v a 
elerk or something. I don't know. Wedid it in city hall. 

r l'he Court: Mr. Lalime, does it matter? 

Mr. Lalime; 'i es, I think it does, your Honor, in 
these particular instances. I didn’t have the oppor¬ 
tunity to interview this witness beforehand and I 
have to do a [ 7!> | little bit of— 

The Court : It does not matter whether the mar¬ 
riage ceremony was performed by a clergyman or a 
elerk, does it ? 

Mr. I^alime: It might not have been performed, 
your Honor. 

TheCourt: It does not make any difference. That 
is not impeaching material. 

Mr. I^alime: It isn’t. I think it absolutelv is. 

I lie Court: It you want to step over here and tell 
me what the purfHise of this questioning is. I will 
listen to it. but it seems that this has absolutelv noth¬ 
ing to do with the testimony. Do you want to explain. 
Explain it over here. 

(Sidebar conference held between Court and coun¬ 
sel as follows): 

Mr. Lalime: The first statement she said was she 
was a widow. Now this widow seems to Is* married. 

Mr. Eronk: She was married twice, your Honor. 
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'Flu* Court: If it is your point that you arc going 
to imj>each her hv showing tJiat [X<)| slip was not 
married— 

Mr. I-alime: Right. 

I Ik* ( ourt: It scenis that that is not impeaching 
material. II she was living out of wedlock with some 
hodv. as far as I am concerned, that would onlv I** 
asked to embarrass her. It has nothing to do with 
whether she is telling the truth or not. 

Mr. Indium: I have to develop my ease further. 
I his individual, we have information she was receiv¬ 
ing welfare cheeks l>y fraud down in Florida. 

I he ( ourt: Non are in Federal court. Von can 
ask her if she has been convicted of a crime. If you 
have any material there that would indicate there 
would be any information because of some connection 
she had with Jenkins, that it would Is* impeaching 
material. 1 will permit that. Just a minute, but I am 
not going to jiermit you to go into other possible 
fraud cases about whether or not she was getting 
welfare checks or not from other agencies. Cndcr 
the Miles, that is completely improper cross examinn 
tion. 1^1 | They may permit that in State court, but 
T will not permit it here. 

Mr. I .a lime; If | can go one step further so it is on 
the record. I his witness comes in here to testify 
against my client, and I have to determine what her 
motives are. < Pie of the basic motives was when they 
were in Florida, the argument they had down there, 
she was receiving welfare checks down there through 
frarnl and against the law and she says “It is none of 
vour goddamn business". 
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I In* Court: If you can show motive to have bias 
against this man, I would permit it, hut it does not 
make any difference it this woman was married lx*- 
forc a clerk or a clergyman or what. If you wanted 
this information and you thought it was important, 
we could have hud it beforehand. 

Mr. Ijalime: I couldn t. I asked for the witness 
and— 

I h** I ourt: Let us get to the information you 
" a, d and let us not ask (piestions to embarrass her. 

Mr. I'ronk: I should point out there are threats on 
her life I have not brought out prior to what Mr. 
Laiime has got into, but I haven't brought it into my 
direct, why she came to North Tonawanda to begin 
with. 

Mi. Lalime: It [ don t go into it on cross evamina 
tion, he can’t bring it out on direct. 

The ('ourt: That’s right. 

(Sidcltar conference concluded.) 

The Court: Continue, Mr. Lalime. 

Hy Mr. Lalime: 

The date of that first marriage was in l!Mi4, is that 
right! A. Y’es, sir. 

Q. And is that the husband that you are widowed from! 
A. No, sir. 

Q. And that marriage ended in divorce, did it ? A. Yes, 
sir. 

f/. W hat was the date of the divorce? A. l!)(if» 

Lb Any children? A. One child. 

I s -L Q. And what is the name of that child? A. Isiuis 
Pacheco. 
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(^. How old is ljouis now! A. Nino. 

Q. And then there onrno a subsequent marriage? A. 
Yes, sir. 

g. And what was the date of that ? A. That was coin- 
rnon law in Florida and it was I'M!?. 

Q- Ami this husband is now deceased, is that right? A 
Yes, sir. 

( i- And there were two children hy him? A. Yes, sir. 

( <l- And their ages are what now? A. Five and three. 

Q- And they live with you now? A. Yes, sir. 

(J. N mi met Mr. Jenkins down in Florida, is that right? 
A. Yes, sir. 

Hut actually, your home has always been in Buffalo, 
is that right ? A. No. sir. I haven’t been here since I was 
thirteen. 

Q. Since you were thirtee n? A. Y es, sir. 

And you moved down to Florida, is that right ¥ A 
Yes, sir. 

IH41 Q. And when was that? A. I don’t rememlier the 
year, but it was when 1 was thirteen. 

Q. And when was the first time that you met Terry 
Wayne Jenkins? A. In August of 72. 

Q. August of 72. and where was that? A. The place or 

the city ? 

Q. The place and the city. A. Ii was at the Stage Door- 
liar in Hollywood, Florida. 

()■ And that is when you started dating, is that right? 
A. Yes, sir. 

(i- And about how long did you date? A. Fntil I left 
Florida. 

The Court: Until you left Florida" 
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The Witness: Yes, sir. 

The Court: All right. 

By Mr. Dalime: 

Q. Ami del lie stay with you or did he stav in his own 
apartment? A. No. He liv.nl with his morn and dad. 

<,). Did there eome a time sometime during this period 
that yourehildren were taken away from you? A. No, sir. 

(■i. Are you receiving public assistance for the two chil¬ 
dren 1851 now or the three children? A. Yes, sir. 

<«>. Are you receiving it under the name of Pacheco* \ 
No, sir. 

'° u an ‘ receiving it under the name of Diaz? A. 
Yes, sir. 

<). Now. in the State of Florida, weren’t vou receiving 
two cheeks? A. No, sir. 

(J. One for Pacheco* A. No. 

Q- And one for Diaz? A. No, sir. 

y. Wi are absolutely sure of this, is that right? A 
Yes. 


y. You told this Court that you left Florida to get awav 
I rom 'Perry Wayne denkins, is that right ? A. Yes. sir. 

,^ \ ml ,low loM « 11)1,1 >°» •"•‘‘ii gone from Florida when 
Perry Wayne come up to your house? A. Two months. 

Q. Then he came right to W Oliver Street, is that right? 
A. Yes. 


y. I low did he get that number? A. He called me pre¬ 
viously and I gave it to him. 

, |Sf: I (i So wnllv trying to get away from 

lnni, you ? A. Ws, I was. 

y. But you did give him your unrulier and vour address 
is that right? A. Yes, sir. 
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Q- You told this Court you were afraid of Terry Wayne, 
is that ripht ? A. Yes. sir. 

Q. Now. you still want this Court to believe and this 
jury to believe that on February L’4th, about 10:00 p.m., 
'I'erry Wayne .Jenkins left your house, took the screwdriver 
from your drawer which has been identified bv you as your 
screwdriver? A. Yes, sir. 

Q- And went over to the post office and come back an 
hour and fifteen minutes later with five baps. j s that ripht? 
A. Yes, sir. I don't know how many baps there were. 
There were a few . 

Q.. And what color were these baps? A. Brown. 

( i- And did yon po over to help him with this burplarv? 
A. No, sir. 

Q- How hip were these baps. Mrs. Diaz? A. Larpe, 
about the size of parhape baps. 

f^7] (}. Fifty pounds, one hundred pounds, twenty-five 

pounds? A. I don’t know what a twenty-five pound bnp 
is. 

(). Did you pick up a bap? A. No. 

Q- You didn’t pick up any of the baps? A. No. sir. 

(). And how did he eerie up the stairs? He had five 
haps all thrown over his shoulder, is that ripht ? A. I 
don’t know how many there were. There were a couple 
drappinp and a couple over his hack 

<). When lie left to rip off. as you put it. tin- post office, 
which was across the street, did you call the Tonawanda 
Police Department? A. No, sir. 

^ ou were still friphtened because he told vou not to 
tell anybody, is that ripht? A. Yes. sir. 

Q- And lie left this area ripht here where this red dot 
is, is that where your house is? A. Approximately. 
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Tin* Court: K****p your voice up, pleas**, Miss 
Diaz. 


Hy Mr. Laiime: 

( <! Did von watch him going out th«* window? [«8] 
A. Yes. 

And where did In- go? A. Across the street and 
down tin* alley. 

Will you conn* up here and point to the jury so we 
understand just the way Terry Wayne Jenkins ripped off 
this post office? A. Down this way, across the street. 

I lie Court: Keep your voice up, please. 

I In* Witness: And around to the hack. 


Mv Mr. Lalime: 

D- Me came around across this field. That is one hun¬ 
dred thirty-on** feet ten inches? A. Yes. 


D- Anil sixteen feet, om* inch, forty-four feet six inches, 
ami In* came around to the hack here, is that right,' and 
could you still see him? A. Not in hack. no. 

Hut you knew he came that way? A. I seen him 
K° ,0 ,,H ‘ f '°mer, hut I couldn’t see around the corner. 


D- Was it snowing out? A. Then* was a little snow 


on th** ground and it was cold. 


D. \\ ill you take your seat again. How long had Terry 
been in th<* MiifTnlo area or the North Tonawanda area 
wh<*n this |8!»| happened ? A. If I remember right, he 
came February th** 11th. 


*}■ And this was February the i_»4th. twelve days, 
proximately thirteen days? A. Might. 


ap- 


L>. And when you told him that the FMI and the Federal 
authorities would be involved, lie told you that th** North 
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Tonawanda Police Department were rinky dink? A. Ves, 
liecause it was a little city compared to Hollywood. 

<,). And that was the observation he made in that twelve 
day period? A. Ves, sir. 

Q. I errv \\ ayne comes back to your house with five 
heavy bags of postal material, is that right ? About 11 :1b? 
A. Yes, sir. 

( <l- Were you drinking? A. I don’t know how heavy 
it was. I didn’t carry them. They were hi" bags. 

(,J. Were you drinking at that time? A. No, sir. 

(,>. Do you take drills of any kind? A. No, sir. 

D. Do you snifT glue? A. No. sir. 

<i- And he dumped all this stuff out on the floor of the 
IDO] living room? A. Ves. 

if. And he put it in your suitcases, is that right? .V, 
Darts of it. Some of it went in a duffel bag. 

*}• Some went into a duffel bag? A. Ves. 

Q* And these weren't your duffel bags? A. No, sir. it 
wasn’t. He brought it with him when lie was coming. 

D- The piece of equipment that lie went across the street 
was this that he took out of your drawer, is that right? 
A. Right. 

Q. ^ on identified that as the screwdriver from your 
house? A. Ves. 

Q' I hat is Peoples hxhihit Number b in evidence, and 
you recognize it liecnu.se it is bent, is that right? A. And 
tile yellow handle. 

f^. I lie yellow handle. A. It has lieeii in mv posses¬ 
sion since that time. 

D- Is has been in your possession since that time? A. 
Ves, sir. 


« 
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Did they give it |, }l ck to you? A. 'Perry gave it to 
me until I gave it to the postal inspector. 

Q. I)hlnt you tell the Court on direct examination it 
was in the glove compartment of your car when you gave 
it to |!M| the postal authorities? A. No. I didn’t say it 
was in the glove compartment. I said it but not right 
just now. 

• j. In prior statements von said that? A. Vos. 

I hat it was in the glove compartment ? A. Yes, 
sir. 

c. So what 'Perry did was rip off the post office, come 
across the street, drag the bags upstairs, went down and 
put the screwdriver in your glove compartment? A. No. 
lie brought it upstairs because I didn’s have a car at that 
time. 

You didn’t have a car at that time? A. No, sir. 

*«?• When did you get this car? A. In duly of 1!>73. 
My mother gave it to me for a birthday present. 

(). After'Perry had left the area then ? A. Yes, sir. 

<,?. July of 73? A. Yes, sir. 

1 !l, n kind of contused now Is'cause 'Perry left in 
February or March of I! >73 ? A. Yes. 

Q. And you told the post office authorities that this |!»2| 
screwdriver, that you alleged 'Perry used in the burglary, 
was in the glove compartment id - your car. A. I didn’t 
say it was there all the time. I say I found it in the glove 
compartment of my car. It has been in my possession 
since then. 

Do you have any other boyfriends? A. No, sir. 

*,?. ^ ou are not dating any other boys at that time? A. 

Now, yes. 


7 
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Q. How al>out then? A. No. 

Q. Did he have access to your car f A. Now? 

Q. Yes. A. I imagine so. lit* lias his own oar. H»* 
doesn’t drive mine. 

Q. lie doesn’t drive your ear! A. No. 

Q. Does he ever ride in your ear? A. Very rarely, 
but he does on occasion, yes. 

(^. But he does, doesn't he? A. On occasion he does, 
yes. 

(J. Did Terry ever, going hack to the Florida arrange¬ 
ment for just a little while, when you were down there 
with Terry, did he ever toll you it is against the law to 
receive two checks under two different names for the 
Welfare? A. No, because I wasn’t getting two checks. 

(j. He never told you that though ? A. No. 

(j. Now, there earn* to pass a time when the post office 
authorities came to your house, is that right? A. Yes, 
sir. 

(^. And they asked you certain questions if you had seen 
somebody going across the field and burglarize this post 
office, is that right? A. Yes. 

<j. Did you volunteer that information In*fore March 
11th? A. No, sir. 

Q. Because you were frightened of Terry Wayne Jen¬ 
kins? A. Yes, sir. 

Q. Who was no longer in the area, right? A. Yes, sir. 

Q. Mrs. Diaz, on the night of February 24th and tie* 
morning of February 2bth, do you recall where you were 
on that night? A. Yes. I was home. 

Q. Are you sure you were not at Ann & Joe’s Bar from 
about 10:00 o’clock until closing? A. No, sir. 




41a 


M. Ij. Diaz, fur dm eminent, Cross. 

[.14] Q. \ on urv sure of ttwit now? A. You an* talking 
about tin* same night of tin* burglary? 

(). The flight of tin* burglary, right. A. No, sir. 

Q* N on didn t have an argument with Terry Wayne at 
that bar that night, did you? A. No. sir. 

<,>. In front of Pete and Ann? A. No, sir. 

\\ hen was the next time you were at Ann & .Joe’s 
or Joe & Ann’s Par with Terry? A. The Monday after 
tin* robbery. 

t^. I he Monday alter the robbery. Did tin* lx>th of vou 
go together? A. No, sir. 

IJ. Non went over to pick him up as you said? A. 
NTs, sir. 

D- And he was drunk? A. \ es, he was drunk. 

Nnd you didn’t eall the police at this time that a 
robls-ry bad taken place, did vou ? A. No. 

N mi told me that there was no other guv involved 
at this time, is that right? A. Not before 'I'erry left, no, 
sir, and not right directly |!K»| after. 

**!• Did you know if there was another girl involved with 
lorry? A. I don’t know. 

Did Ik* tell you Ik* was leaving and not coming back? 
A. lie said In* was leaving, lie didn’t say if Ik* was com¬ 
ing back or anything, lb* was going. 

*(!• Were you kind of disappointed in him leaving? A. 
No, sir. 

*<!• Kid d you moved again you would give him your 
address and telephone number lik** you did in Florida, is 
that right? A. No. 

{ i- Do you have a new automobile? A. No. I do not 
have a new automobile. 
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Q. What is tin- year of your automobile? A. ’t»x 
Falcon. 

Q- *>N Falcon. Do you know where that was purchased ? 
A. It was purchased iti the Catskills and it was purchased 
from the Flectric & (ins Company by my mother as a birth¬ 
day present. 

<^. And you didn’t purchase this? A. No. sir. 

(^. W ith what ? A. I didn’t purchase the car. 

Q* Did Perry leave any stamps or post cards with you? 
190] A. So, sir. 

Q- He took everything? A. lie took everything. 

Q. And the only tliinir you turned over to the post office 
authorities was this screwdriver? A. Yes, sir. 

( t t. Do you know that ’Perry Wavne Jenkins jjot married 
recently! A. Yes, sir. 

Q Were you disappointed in this? A. No. 

Q. Were you happy Itecausc of it? A. I donT care 
one way or the other, you know, if lie wants to jret mar¬ 
ried. 

Q. And you didn't feel yourself scorned in this par¬ 
ticular situation? A. No, sir. 

You say there was snow on the ground, is that riplit, 
and you watched him as lie walked all the way around? 
I want to make this clear, lie walked from this house across 
Oliver Street, over to here? A. 1 didn’t watch him walk 
to where you are. 

Q. To here? A. Yes. sir. 

(}. Did you hear a broken window or anything! A. 
No, sir. 

[97] (,). You weren't listening? A. Well. I could hear 

that far but I couldn’t see that far. 
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Q- You couldn’t have l*»en standing rif'lit here, could 
you, by any chance? A. No, sir. 

Q. And this could have been sotnelxxly else over lieref 
A. No, sir. 

Mr. Laliine; I have no further questions. 

The Court: Mr. Fronk. 

Mr. hronk: I have no further questions, vour 
Honor. 

The Court: All right, Mrs. Diaz, thank you. That 
is all. Next witness, please. 

Mr. I" ronk: I would like to call Candy iirainanl. 



